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ANTITRUST  LAW  - AGRICULTURAL  COOPERATIVE  HELD  EXEMPT  FROM 
MONOPOLIZATION  BAN  OF  SECTION  2 OF  SHEPIIAN  ACT^  BUT  SUBJECT 
TO  SECTION  7 OF  THE  CLAYTON  ACT  and  TO  HAVE  VIOLATED  THAT  ACT. 

Stat^s_y.  Maryland  & Virginia  Milk  Prodncsrs 
Association,  Inc.  U.S.D.C.  lor  D.C.,  Civil  No.IiL!.82-56 
Octo’b'or^'ISancT *No vember  21,  1958). 


In  two  oral  decisions  during  the  proceedings  in  this  case,  U.  S. 
District  Judge  Alexander  Holtzoff  held;  first,  that  the  defendant 
is  an  agricultural  cooperative  association  "entitled  to  the  benefits 
of  both  the  Clayton  and  the  Capper-Volstead  Acts  and  the  exemptions 
and  immunities  conferred  by  those  two  statutes"]  second,  that  be- 
cause of  these  statutes  the  Government  could  not  sue  the  association 
for  an  alleged  monopolization  or  attempt  to  monopolize  in  violation 
of  section  2 of  the  Sherman  Act ]_J:Mrd,  that  an  alleged  conspiracy 
with  certain  persons  not  engaged  in  agricultural  pursuits  in  violation 
of  'sections  1 and  3 of  the  Sherman  Act  stated  a cause  of  action  within 
the  exception  of  the  Borden  case  (U.  S.  v.  0orden,  308  U.  S.  188)] 
fourth,  that  the  cooperative  is  subject  to  section  7 of  the  Clayton 
Act  relating  to  corporate  mergers  and  acquisitions]  ^fif;^,  that  the 
evidence  sustained  a finding  that  the  cooperative,  in  acquiring 
Embassy  Dairy,  violated  section  7 of  the  Clayton  Act  since  the  ef- 
fect of  the  acquisition  was  to  substantially  lessen  competition 
mainly  between  the  Association  and  other  producer-suppliers  of  milk 
on  the  Washington  market]  and^sij^,,  that  a similar  acquisition  of 
another  concerni  which  was  in  a failing  condition  did  not  constitute 
a violation  of  [the  section. 

This  case  was  a civil  action  brought  by  the  United  States  against 
the  Maryland  & Virginia  MiMk  Producers  Association,  Incorporated, 
(hereafter  called  "the  Association")  under  the  antitrust  laws,  for 
injunctive  and.  similar  relief. 

The  court  summarized  the  complaint  as  follows;  "While  the  complaint, 
which  related  to  the  milk  industry  in  the  Washington  Metropolitan 
area,  is  not  technically  divided  into  separate  counts,  it  in  effec\ 
sets  forth  three  separate  claims  for  relief  or  causes  of  action. 

'The  first  cause  of  action  charges  an  attempt  to  monopolize  inter- 
state trade  and  commerce  in  supplying  milJc  for  resale  as  fluid 
milk  in  the  Washington  Metropolitan  area,  comprising  the  District 
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of  Columbia  and  nearby  regions  of  Maryland  and  Virginia,  This 
cause  of  action  is  based  on  Section  2 of  the  Sherman  Act^  1$  United 
States  Code^  Section  2. 

"The  second  cause  of  action  charges  a comjbination  and  conspiracy 
to  eliminate  and  foreclose  the  competition  above-mentioned  by  mak- 
ing and  carrying  out  a contract  for  the  transfer  to  the  defendant 
of  substantially  all  of  the  assets  of  a concern  known  as  Embassy 
Dairy,  Incorporated,  which  is  a retail  outlet  for  nilk  in  the  area. 
This  cause  of  action  is  predicated  on  Sections  1 and  3 of  the 
Sherman  Act,  l5  United  States  Cods,  Sections  1 and  3. 

"The  third  cause  of  action  charges  that  the  defendant  on  July  26, 

195Uj  acquired  substantially  all  of  the  assets  of  Embassy  Dairy, 
Incorporated,  and  that  the  effects  of  this  acquisition  have  been 
or  may__be  substantially  to  lessen  competition  or  to  tend  to  create 
a monopoly  in  the  production  and  -sal-e  of  milk  to  dealers  in  the 
Washington  Metropolitan  area.  This  cause  of  action  further  charges 
that,  with  the  same  effect,  the  defendant  on  December  6,  19^7,  pur- 
chased and  acquired  all  of  the  outstanding  capital  stock  of  Richfield 
Dairy  Corporation  and  Simpson  Brothers,  Incorporated,  which  operated 
the  Wakefield  Dairy.  This  cause  of  action  is  founded  on  Section  7 of 
the  Clayton  Act,  15  United  States  Code,  Section  18,  The  pertinent 
provision  of  that  Section  is  found  in  Paragraph  First,  and  reads  as 
follows: 

*No  corporation  engaged  in  commerce  shall  acquire, 
directly  or  indirectly,  the  whole  or  any  part  of  the 
stock  or  other  share  capital,  and  no  corporation  sub- 
ject to  the  jurisdiction  of  the  Federal  Trade  Com- 
mission shall  acquire  the  whole  or  any  part  of  the 
assets  of  another  corporation  engaged  also  in  commerce, 
where,  in  any  line  of  commerce,  in  any  section  of  the 
country,  the  effect  of  such  acquisition  may  be  sub- 
stantially to  lessen  competition  or  to  tend  to  create 
a monopoly. * " 

Among  the  defenses  pleaded  by  the  Association  was  one  that  under 
section  6 of  the  Clajrton  Act  (l5  U.S.C.17)  and  the  Capper -Volstead 
Act  (7  U.S.C.  291)  it  was  immune  from  the  provisions  of  the  anti- 
trust laws  in  respect  to  the  activities  of  which  the  Government 
complained.  A further  defense  was  that  the  Secretary  of  Agriculture 
has  primary  jurisdiction  of  one  of  the  activities  concerning  which 
complaint  was  made.  The  court  ordered  a separate  trial  of  these 


defenses  and,  at  the  conclusion  of  this  trial  entered  his  first 
opinion. 

In  this  first  opinion  he  reviewed  the  statutes  in  question  and 
concluded  that  the  Association  was  an  agricultural  cooperative  en- 
titled to  the  benefits  of  both  laws.  In  reaching  this  conclusion, 
the  court  rejected  the  Government’s  argument  that  the  existence  of 
corporate  members  and  other  members  who  conducted  their  dairy  opera- 
tions entirely  through  employees  or  who  did  not  receive  the  major 
portion  of  their  income  from  farming  was  sufficient  to  deprive  the 
Association  of  the  benefits  of  these  acts.  The  court  said;  "It  is 
urged  by  the  government  that  the  words  ’dairymen’  and  ’farmers’ 
should  be  restricted  to  natural  persons  who  personally  work  on 
dairy  farms  and  who  derive  the  major  portion  of  their  income  from 
the  farms. 

"The  Court  sees  no  basis  for  such  a restricted  definition.  The 
owner  or  operator  of  a dairy  is  a dairyman,  whether  he  personally 
works  on  his  dairy  or  has  the  work  done  by  employees.  So,  too, 
the  owner  of  a farm  may  be  regarded  as  a farmer  even  though  he 
devotes  the  major  portion  of  his  activities  to  other  pursuits. 

"When  Congress  desired  to  put  a more  circumscribe  definition  on 
the  term  ’farmer’  it  did  so  expressly,  as  is  true  of  the  Bank- 
ruptcy Act, 

"The  Court,  therefore,  is  of  the  opinion  that  it  is  immaterial 
whether  every  member  of  the  association  personally  works  on  his 
farm  or  whether  every  member  of  the  association  is  a natural  per- 
son or  a corporation." 

The  Court  then  proceeded  to  consider  whether  these  exemption 
provisions  were  sufficiently  broad  to  cover  the  activities  of 
which  the  Government  complained.  The  court  said,  in  part;".  . . 
in  effect  the  Capper-Volstead  Act  adds  nothing  to  the  immunities 
and  exemptions  of  the  Clayton  Act  except  to  extend  them  to  cor- 
porations having  capital  stock  and  except  to  make  the  provisions 
of  the  earlier  statute  more  definite  and  specific, 

"How  far  the  exemptions  and  immunities  of  the  two  statutes  extend 
is  a question  of  novel  impression.  Although  the  Clayton  Act  was 
enacted  as  far  back  as  191I|.  and  the  Capper-Volstead  Act  as  far 
back  as  1922,  this  question  has  not  been  definitely  determined  and 
is  still  open.  Perhaps  this  circumstance  is  due  to  the  fact  that 
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but  few  attempts  have  been  made  to  prosecute  agricultural  co- 
operatives . 

-X-  -X-  -)(- 

"At  the  outset,  it  must  be  noted  that  the  Clayton  Act  exempts 
from  the  anti-trust  laws  the  existence  and  operation  of  such 
organizations.  It  is  not  limited  to  their  existence  but  includes 
both  existence  and  operation, 

"Moreover,  the  last  clause  of  the  Clayton  Act  provides  that  such 
organizations  or  members  thereof  shall  not  be  held  or  construed 
to  be  illegal  combinations  or  conspiracies  in  restraint  of  trade. 
If  that  clause  stood  alone,  we  would  be  confronted  with  a dif- 
ferent situation.  But  it  is  quite  apparent  that  the  Congress, 
in  enacting  the  Clayton  Act,  covered  both  the  existence  of  such 
organizations  as  well  as  their  activities  and  operations  and 
exempted  both  from  the  anti-trust  laws, 

"The  same  result  is  reached  by  an  examination  of  the  Capper- 
Volstead  Act,  which  authorizes  persons  engaged  in  the  production 
of  agricultural  products  to  act  together  in  associations  and 
authorizes  associations  and  their  members  to  make  necessary  con- 
tracts and  agreements  to  effect  their  purposes. 

"Obviously,  the  Capper -Volstead  Act  is  not  limited  to  granting 
immunity  to  such  associations  in  respect  solely  to  their  existence 
but  extends  likewise  to  their  activities." 

The  court  noted  that  support  for  this  conclusion  is  also  derived 
from  the  reports  of  Congressional  Committees,  such  as  H.  Rept. 

627,  63rd  Cong,  2nd  Sess.,  pp.  36,  38j  and  S,  Rept.  698,  63rd 
Cong,  2nd  Sess. 

The  court  then  continued;  "The  government  argues  that  the  exemp- 
tion and  immunity  from  anti-trust  laws  conferred  upon  agricultural 
cooperatives  should  be  deemed  to  extend  to  certain  types  of  re- 
straints but  not  to  others, 

"To  say  that  it  should  extend  only  to  reasonable  restraints  would 
be  fallacious  because  no  legislation  was  necessary  to  permit 
reasonable  restraints  of  trade.  They  are  not  banned  under  the 
anti-trust  acts.  Consequently,  if  any  restraints  are  immune 
from  the  anti-trust  acts  as  a result  of  the  legislation  we  are 
considering,  they  must  be  unreasonable  restraints  of  trade. 
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"The  government  argues,  however,  apparently,  that  some  unreason- 
able restraints,  mild  in  character  perhaps,  should  be  permitted, 
whereas  those  that  are  more  reprehensible  and  perhaps  predatory 
should  not  be  deemed  exempt  or  immune  under  either  the  Clayton 
Act  or  the  Capper-Volstead  Act. 

"There  is  no  basis  in  the  statutes,  however,  for  separating  un- 
reasonable restraints  that  would  otherwise  come  within  the  pro- 
visions of  the  anti-trust  acts  into  two  categories  and  conclude 
that  some  come  within  the  exemption  and  others  do  not.  To  reach 
any  such  conclusion  would  be  for  this  Court  to  legislate  by  amend- 
ing an  act  of  Congress.  This  the  Court  cannot  do  because  the 
Congress  itself  has  not  done  it. 

"There  are  indeed  well-recognized  limitations  on  the  immunities 
and  exemptions  granted  by  the  legislation.  The  exemptions  are 
accorded  and  immunities  are  conferred  on  agricultural  cooperatives 
and  their  activities.  When  they  step  outside  of  their  field  and 
conspire  with  persons  who  are  not  producers  of  agricultural  pro- 
ducts, they  are  beyond  the  scope  of  the  exemption.  This  was  held 
by  the  Supreme  Court  ip  United_States_  versus  Borden  Company, 

308  U.S.  188,  20I4.,  which  was  followed  by  the  Court  of  Appeals  for 
this  Circuit  in  United  States  versus  Maryland  and  Virginia  Milk 
Producers  Association,  85  Appeals  D.  C.  180,  182,  where  it  was 
pointed  out  that  a combination  of  producers  and  distributors, 
the  latter  not  being  within  the  terms  of  the  statutes,  is  not 
privileged. 


"The  government  relies  on  the  cases  of  Local  36  of  International 
Fishermen  versus  United  States,  177  Fed.  2d  320,  332,  and  Gulf 
Shrimpers  and  Oyster  Association  versus  United  States.  236  Fed. 

2d  658,  66[i.-5.  Each  of  these  cases,  however,  is  distinguishable. 

The  former  involved  a combination  of  fishermen  and  dealers  and, 
therefore,  a combination  within  the  ban  of  the  Borden  case.  The 
latter  presented  a situation  in  which  the  association  did  not 
act  as  agency  for  its  members  but  sales  were  made  directly  by 
members  to  dealers, 

"It  must  be  mentioned  in  passing,  of  course,  that  the  exemptions 
and  immunities  extend  only  to  provisions  of  the  anti-trust  acts. 
They  do  not  confer  any  right  to  violate  any  other  statute,  crim- 
inal or  civil. 

"Also,  it  must  be  borne  in  mind  that  the  exemptions  and  iinmunities 
relate  solely  to  activities  in  connection  with  agricultural  pro- 
ducts. If  an  organization  such  as  the  defendant  should  step  outside 
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of  that  field  and  carry  on  business  in  products  of  a different 
nature,  then  the  provisions  of  the  Clayton  and  Capper-Volstead 
Acts  would  not  apply. 

"But,  subject  to  these  exceptions,  the  Court  is  of  the  opinion 
that  an  agricultural  cooperative  is  entirely  exempt  from  the  pro- 
visions of  the  anti-trust  laws,  both  as  to  its  very  existence  and 
as  to  all  of  its  activities,  provided  it  does  not  enter  into  con- 
spiracies or  combinations  with  persons  who  are  not  producers  of 
agricultural  commodities , 

"The  public  does  have  another  remedy  against  what  would  otherwise 
constitute  violations  of  the  anti-trust  laws.  Section  2 of  the 
Capper-Volstead  Act  describes  a procedure  whereby  the  Secretary 
of  Agriculture  may  institute  administrative  proceedings  and  seek 
enforcement  of  his  orders  in  the  courts  if  he  finds  that  such  an 
association  monopolizes  or  restrains  trade  in  inter-state  or 
foreign  commerce  to  such  an  extent  that  the  price  of  any  agri- 
cultural product  is  unduly  enhanced. 

" Obviously,  this  remedy  is  applicable  in  only  a limited  group 
of  cases  and  the  public  is  not  protected  against  restraints  of 
other  kinds. 

"Moreover,  an  agricultural  cooperative  is  apparently  not  subject 
to  suit  by  a private  person,  as  is  the  case  with  other  persons 
whose  activities  come  in  conflict  with  the  anti-trust  laws. 

"Thus,  it  would  seem  that  under  the  law  as  it  now  stands,  an  agri- 
cultural cooperative  may  monopolize  articles  of  food  and  unreason- 
ably restrain  corranerce  in  such  commodities  and  the  public  receives 
no  protection  from  the  anti-trust  laws  except  in  a very  limited  way. 

-)(-  -x- 

"The  Court,  therefore,  reaches  the  conclusion  that  the  government 
has  no  cause  of  action  under  Section  2 of  the  Sherman  Act,  and, 
therefore,  the  first  cause  of  action  alleged  in  the  complaint 
will  be  dismissed  on  the  merits . 

"This  brings  us  to  the  second  and  third  causes  of  action,  which 
relate  to  the  acquisition  of  the  assets  of  Embassy  Dairy  as  well 
as  the  stock  of  the  Richfield  Dairy  Corporation  and  of  Simpson 
Brothers,  Incorporated. 


52 


"The  second  cause  of  action  alleges  a violation  of  Sections  1 
and  3 of  the  Sherman  Act,  It  charges  a conspiracy  with  certain 
persons  who  are  not  engaged  in  agricultural  pursuits  as  defined 
in  the  statutes.  These  allegations  are  clearly  within  the  ex- 
ception of  the  Borden  case  and,  therefore,  a cause  of  action  is 
stated  in  respect  to  these  activities. 

"The  third  cause  of  action  relates  to  the  aquisition  of  the  assets 
of  Embassy  Dairy  and  capital  stock  of  Richfield  Dairy  Corporation 
and  Simpson  Brothers,  Incorporated,  and  charges  violations  of 
Section  7 of  the  Clayton  Act,  l5  U.S.Code  18,  the  pertinent  por- 
tions of  which  have  already  been  quoted, 

"In  brief,  the  statutory  provision  here  involved  prohibits  any 
corporation  engaged  in  inter-state  commerce  to  acquire  the  whole 
or  any  part  of  the  capital  stock  of  any  other  corporation  like- 
wise engaged  in  inter-state  or  foreign  commerce,  and  further 
prohibits  any  corporation  subject  to  the  jiurisdiction  of  the 
Federal  Trade  Commission  to  acquire  the  whole  or  any  part  of 
the  assets  of  another  corporation  engaged  in  interstate  or  foreign 
commerce  if  the  effect  of  such  acquisition  may  be  substantially 
to  lessen  competition  or  tend  to  create  a monopoly. 

"The  defendant  claims  that  this  provision  is  not  applicable  to 
it  because  the  Capper-Volstead  Act  empowers  it  to  make  the  neces- 
sary contracts  and  agreements  to  effect  its  purposes, 

"The  Court  does  not  agree  with  this  contention.  It  is  a well- 
known  principle  of  law  that  repeal  by  implication  shall  not  be 
favored,  and  unless  there  is  a clear  repugnancy  between  the 
earlier  and  the  later  statute  the  two  statutes  shall  be  so  con- 
strued as  to  give  effect  to  both. 

"It  is  the  opinion  of  the  Court  that  the  provisions  of  Section  7 
of  the  Clayton  Act,  l5  U.S.  Code  18,  constitute  a limitation  on 
the  authority  of  an  agricultural  cooperative  to  make  contracts 
as  authorized  by  the  Capper-Volstead  Act. 

"The  Court  has  no  doubt  that  the  defendant  corporation  is  sub- 
ject to  the  jurisdiction  of  the  Federal  Trade  Commission  and, 
therefore,  within  the  terms  of  Section  7 of  the  Clayton  Act, 
l5  U.S.Code 

"The  Court,  therefore,  reaches  the  conclusion  that  the  second  and 
third  causes  of  action  averred  in  the  complaint  are  valid," 
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Following  the  entry  of  the  foregoing  opinion^  the  case  proceeded 
to  trial  on  the  issue  which  the  court  designated  above  as  "Count  3". 
At  the  conclusion  of  this  portion  of  the  trials  the  second  opinion 
was  entered.  The  court,  after  reviewing  the  proceedings  to  date, 
mde  the  following  observations  with  respect  to  section  7 of  the 
Clayton  Act;  "Section  7 of  the  Cla3rbon  Act,  which  has  been  hereto- 
fore quoted,  as  originally  enacted  was  limited  to  acquisitions  of 
capital  stock.  By  an  amendment  enacted  on  December  29,  1950,  the 
Act  was  extended  so  as  to  cover  acquisition  of  assets  as  well.  In 
addition,  the  amendment  generally  broadened  the  phraseology  of  the 
statute.  In  1950  it  became  sufficiently  comprehensive  and  inclusive 
in  its  terms  so  as  to  bring  under  its  ban  both  horizontal  and  verti- 
cal acquisitions,  either  of  capital  stock  or  of  assets  of  other 
concerns , 

"...  by  a ’horizontal  acquisition’  is  meant  the  acquisition 
or  control  of  one  competitor  by  another]  while  the  word  ’vertical’ 
is  applied  to  an  acquisition  or  control  by  a concern  in  one  echelon 
of  a concern  in  another  echelon  in  the  same  line  of  trade  or  com- 
merce, such  as  a transaction  between  manufacturer  and  a jobber  or 
between  a wholesaler  and  a retailer  or  between  a manufacturer  or 
dealer  and  a customer. 

"The  statute  was  construed  recently  by  the  Supreme  Court  in  United 
States  versus  E.  I.  duPont  de  Nemours Company. 353  United  States 
“586,  The  facts  of  that  case  are  unique . In  1917  duPont  & Company 
acquired  a considerable  block  of  stock  of  General  Motors  Corpora- 
tion, Obviously,  the  two  corporations  were  not  competitors  and 
were  not  engaged  in  the  same  line  of  business . DuPont  and  Company, 
however,  were  selling  certain  commodities,  such  as  fabrics,  that 
were  used  in  the  manufacture  of  automobiles.  Among  the  customers 
for  these  products  was  General  Motors  Corporation.  The  latter 
purchased  some  of  these  products  from  duPont  and  some  from  other 
manufacturers  and  dealers. 

"In  19h9  the  government  brought  a civil  suit  attacking  the  stock 
acquisition  on  the  ground  that  it  violated  Section  7 of  the  Clayton 
Act  in  that  it  tended  to  lessen  competition  between  duPont  and  other 
dealers  in  similar  products,  all  of  whom  were  selling  or  endeavor- 
ing to  sell  their  goods  to  General  Motors  Corporation. 

"The  Court  held  that  the  transaction  violated  Section  7 of  the 
Clayton  Act. 


514 


"In  discussing  the  construction  to  be  accorded  to  the  statute, 
the  Court  held  that  it  was  immaterial  whether  actual  restraints 
or  monopolies  in  fact  resulted  from  a merger  or  an  absorption 
condemned  by  the  Clayton  Act  or  in  fact  whether  there  was  actual 
ly  a substantial  lessening  of  competition, 

"The  Court  went  even  further  and  held  that  it  was  immaterial 
whether  a substantial  lessening  of  competition  was  intended. 

"The  test  formulated  by  the  Supreme  Court  in  the  duPont  case  was 
whether  there  was  a reasonable  probability  that  a substantial 
lessening  of  competition  or  a monopoly  might  result  from  the  ac 
quisition  by  one  corporation  of  the  capital  stock  or  the  assets 
of  another  corporation, 

"On  this  point  the  Court  said,  at  page  589? 

’The  Section  is  violated  whether  or  not  actual 
restraints  or  monopolies  or  the  substantial 
lessening  of  competition  have  occurred  or  are 
intended. ’ 

"In  order  to  be  within  the  ban  of  the  statute,  it  is,  of  course 
necessary  that  there  be  reasonable  probability  of  a lessening 
of  competition  or  the  creation  of  a monopoly  within  an  area  of 
effective  competition.  The  market  affected  must  be  substantial 
and  it  must  appear  that  competition  may  be  foreclosed  in  a sub- 
stantial share  of  that  market. 

"The  Court  expressly  held  that  the  Act  applies  both  to  horizon- 
tal and  to  vertical  acquisitions. 

"So,  too,  the  Court  also  indicated  that  the  fact  that  all  con- 
cerned acted  honorably  and  fairly,  each  in  the  honest  conviction 
that  his  actions  were  in  the  best  interests  of  his  own  company, 
and  without  any  design  to  over-reach  anyone,  does  not  defeat  the 
right  of  the  Government  to  relief. 

"Finally,  the  Court  held,  for  the  purpose  of  the  case  before  it, 
that  the  test  was  whether  at  the  time  of  the  institution  of  the 
suit,  and  not  necessarily  at  the  time  of  the  acquisition  of  the 
capital  stock  or  assets,  there  was  reasonable  probability  that 
the  transaction  was  likely  to  result  in  the  condemned  restraints 
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The  Court  pointed  out  that  one  of  the  issues  in  the  duPont  case  - 
namely  the  30-year  lapse  of  time  between  the  acquisition  and  the 
institution  of  suit  - "does  not  concern  us  in  the  instant  case" 
since  this  acquisition,  completed  in  July  195U,  was  promptly 
challenged  by  complaint  filed  on  November  21,  1956,  and  "the 
government  contends  that  the  challenged  transaction  was  illegal 
as  of  its  date,  as  well  as  of  a subsequent  time  ..." 

The  Court  then  reviewed  the  evidence  in  the  case.  He  found 
that  the  Washington  Metropolitan  area,  consisting  of  the  District 
of  Columbia  and  nearby  Maryland  and  Virginia,  constituted  a 
separate  market  for  the  retail  distribution  of  milk,  and  the 
effect  of  the  acquisition  had  to  be  gauged  by  the  consequences 
in  that  market.  While  the  Government  was  not  required  to  show 
motive,  he  held  that  eA;idence  on  this  point  was  admissable  to 
help  show  what  actually  occurred.  In  this  connection,  he  re- 
viewed a number  of  statements  by  the  Association's  officers  as 
to  what  they  sought  to  accomplish.  This  material,  in  summary, 
showed  an  intent  to  eliminate  a disturbing  influence  in  the 
local  market,  broaden  the  Association's  class  1 sales,  and 
eliminate  from  the  Washington  market,  cheap  "distress"  milk 
from  other  markets. 

The  Court  then  said;  "The  evidence  indicates  that  the  price 
paid  by  the  Association  for  the  transfer  was  far  in  excess  of 
the  actual  and  intrinsic  value  of  the  property  purchased. 

"To  be  sure,  the  rosy  prospects  previously  depicted  did  not 
materialize  and  the  optimistic  expectations  of  those  in  control 
of  the  Association  were  not  fully  realized.  Nevertheless,  they 
were  at  least  partially  attained. 

"Apparently  the  continued  existence  of  several  comparatively 
small  dairies  kept  alive  considerable  competition  in  the  indus- 
try. 

"After  the  absorption  of  Embassy  by  the  defendant,  the  latter 
undertook  the  retail  business  previously  conducted  by  Embassy,  in 
addition  to  continuing  the  functions  of  the  Association  as  a whole 
saler . 

"Many  of  the  independent  producers  who  supplied  Embassy  were  un- 
able to  find  an  outlet  for  their  product  in  the  Washington  market 
unless  they  were  willing  to  surrender  their  independent  status 
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and  join  the  Association.  Some  of  them,  indeed,  pursued  the 
latter  course,  thereby  augmenting  the  defendant's  membership.  A 
large  proportion  of  them,  however,  began  to  ship  to  a Baltimore 
dealer. 

"Thus,  one  result  of  the  transaction  was  that  a portion  of  the 
fluid  milk  supply  was  diverted  from  the  Washington  to  the  Baltimore 
market,  while  another  consequence  was  an  increase  in  the  amount  of 
milk  coming  to  the  defendant’s  hands. 

"A  still  further  sequel  of  the  transaction  was  the  elimination 
of  the  largest  single  outlet  in  the  Washington  Metropolitan  area 
for  milk  produced  by  independent  dealers.  Immediately  after 
the  Embassy  acquisition  91.7  per  cent  of  the  milk  purchased  by 
the  federal  government  originated  directly  or  indirectly  from 
the  defendant,  as  against  i;5  per  cent  that  it  had  indirectly 
supplied  previously.  The  Embassy  Dairy  was  eliminated  corrpletly 
as  a factor  from  this  competitive  business. 

"Thus,  the  result  of  the  acquisition  of  Embassy  by  defendant 
tended  to  lessen  competition  in  the  milk  industry  in  the  Washington 
market  in  more  ways  than  one.  It  diminished  competition  for  the 
purchase  of  milk  from  producers  by  eliminating  one  large  indepen- 
dent purchaser j it  reduced  competition  for  sales  to  government 
establishments  by  excluding  a rival  that  had  been  in  the  habit 
of  cutting  prices  and  under-bidding  Association  members;  it  ten- 
ded to  create  a monoply  by  concentrating  a larger  proportion 
of  the  milk  supply  reaching  the  Washington  area  in  the  hands  of 
the  defendant,  thereby  augmenting  the  defendant’s  control,  or, 
at  least,  influence  on  the  market. 

"It  must,  indeed, 'be  observed  that  defendant  did  not  achieve 
complete  monopoly, for  several  comparatively  small  independent 
dealers  still  stayed  in  the  market  and  even  prospered.  The 
law,  however,  is  not  aimed  only  at  complete  monopolies  or  directed 
solely  at  entire  elimination  of  all  competition.  It  is  sufficient 
if  the  acquisition,  merger,  or  absorption  tends  to  lessen  competi- 
tion or  tends  to  create  a monopoly. 


"It  is  argued  by  able  counsel  for  the  defendant  that  the  acqui- 
sition of  Embassy  by  the  defendant  did  not  reduce  the  number 
of  dealers  in  the  market  but  merely  resulted  in  the  substitution 
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of  another  dealer  for  the  one  who  had  been  eliminated,  in  that  the 
business  previously  conducted  by  Embassy  was  taken  over  and  con- 
tinued to  be  operated  by  the  defendant,  in  addition  to  the  defen- 
dant’s business  as  a wholesale  distributor. 

"Ingenious  as  this  line  of  reasoning  is,  it  does  not  solve  the 
problem.  The  transaction  constituted  much  more  than  the  replace- 
ment of  one  dealer  by  another.  It  was  the  absorption  of  the 
business  of  the  largest  independent  dealer  by  the  biggest  whole- 
saler in  the  area  and  combining  the  affairs  of  the  two  concerns 
into  a single  operation,  thereby  augmenting  the  influence  of  the 
latter  in  the  market  and  getting  rid  of  a troublesome  rival. 

"So  too,  it  is  no  answer  to  say  that  milk  prices  in  the  area  did 
not  climb  to  a higher  level  subsequent  to  the  transaction.  Prices 
are  affected  and  influenced  by  numerous  imponderable  factors.  It 
is  within  the  realm  of  possibility  that  prices  might  have  fallen 
were  it  not  for  the  acquisition  of  Embassy  by  the  Association.  The 
subject  of  price  fluctuations  is  a topic  concerning  which  the  Court 
cannot  speculate, 

"As  an  affirmative  defense  the  defendant  invokes  the  last  paragraph 
of  Section  7 of  the  Clayton  Act,  which  reads  as  follows; 

•Nothing  contained  in  this  Section  shall  apply  to 
transactions  duly  consummated  pursuant  to  authority 
given  by  the  Civil  Aeronautics  Board,  Federal  Com- 
munications Commission,  Federal  Power  Commission, 
Interstate  Commerce  Commission,  the  Securities  and 
Exchange  Commission  in  the  exercise  of  its  juris- 
diction under  Section  79  of  this  Title,  the  United 
States  Maritime  Commission  or  the  Secretary  of 
Agriculture,  under  any  statutory  provision  vesting 
such  power  in  such  Commission,  Secretary,  or  Board. ’ 

"Stripping  this  provision  of  those  portions  that  are  not  material 
to  the  issues  in  the  case  at  bar,  the  pertinent  language  is  re- 
duced to  the  following; 

•Nothing  contained  in  this  Section  shall  apply 
to  transactions  duly  consummated  pursuant  to  authority 
given  by  the  Secretary  of  Agriculture  under  any 
statutory  provision  vesting  such  power  in  such  Secretary.  ’ 

"In  support  of  this  defense,  defendant  introduced  evidence  to  the 
effect  that  it  applied  to  a government  financial  institution  known 
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as  the  Baltimore  Bank  for  Cooperatives  for  a loan  to  enable  it 
to  carry  out  the  purchase  of  the  Embassy  assets  and  that  after 
scrutinizing  the  merits  of  the  proposed  transaction  the  Bank 
made  the  loan  requested  by  the  defendant. 

"The  defendant  further  introduced  evidence  to  the  effect  that 
the  Marketing  Division  of  the  Farmer  Cooperative  Service  of  the 
Department  of  Agriculture  looked  into  the  desirability  of  the 
transaction  and  expressed  a favorable  opinion. 

"This  evidence  does  not  sustain  the  defense.  For  two  reasons: 

First,  the  statute  above  quoted  exempts  only  such  transactions 
as  are  consummated  pursuant  to  authority  given  by  the  Secretary  of 
Agriculture  ’under  any  statutory  provision  vesting  such  power 
in  such  Secretary.’'  Admittedly,  however,  there  is  no  statutory 
provision  empowering  the  Secretary  of  Agriculture  to  approve  any 
transaction  such  as  is  involved  here. 

Second,  the  transaction  was  not  authorized  either  by  the  Secretary 
of  Agriculture  or  by  anyone  acting  in  his  behalf. 

"The  acts  and  statements  of  government  officials  on  which  the 
defendant  relies  are  not  sufficient  to  constitute  statutory 
sanction.  Even  if  they  should  be  deemed  to  be  such  representa- 
tions as  might  form  a basis  for  an  estoppel  as  between  private 
individuals,  this  circumstance  cannot  aid  the  defendant.  It  is 
elementary  law  that  the  government  cannot  be  estopped  by  state- 
ments or  acts  of  any  of  its  officers  or  agents. 

"Authorities  supporting  this  principle  and  applying  it  are  legion. 
Suffice  it  to  cite  two  old  decisions  of  the  Supreme  Court  from 
which  later  authorities  are  derived  and  on  which  they  are  based: 

The  Floyd  Acceptances,  7 Wallace  666,  676,  and  Wisconsin  Central 
Railroad  Company  versus  United  States,  I6U  U.S.  I90,  210. 

"The  Court,  therefore,  concludes  that  the  acquisition  of  the 
assets  of  Embassy  Dairy,  Incorporated,  by  the  defendant  consti- 
tuted a violation  of  Section  7 of  the  Clayton  Act  and  that, 
consequently,  judgment  should  be  rendered  compelling  the  defen- 
dant to  divest  itself  of  these  assets  and  cancelling  all  contracts 
ancillary  to  the  transaction. 

"A  different  problem  arises  in  connection  with  the  acquisition  of 

the  capital  stock  of  the  Richfield-Wakefield  Dairies.  There  are 

two  corporations  involved,  one  known  as  Richfield,  the  other  Wakefield. 
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"At  the  time  in  question,  the  Richfield  Corporation  was  out  of 
business,  but  owned  and  controlled  the  stock  of  Wakefield  Cor- 
poration, or,  rather,  Simpson  Brothers,  Incorporated,  which 
operated  the  Wakefield  Dairy. 

"The  evidence  establishes  without  contradiction  that  at  the  time 
the  capital  stock  of  these  two  corporations  was  purchased  by  the 
defendant  the  two  companies  were  hopelessly  insolvent  and  were 
deeply  in  debt.  The  defendant  was  a very  large  creditor,  for  an 
amount  exceeding  $300,000  for  unpaid  milk  bills.  The  Wakefield 
Dairy  was  on  the  brink  of  bankruptcy, 

"The  acquisition  of  capital  stock  or  assets  of  a failing  corporation 
is  not  within  the  ban  of  Section  7 of  the  Clayton  Act.  While  the 
statute  does  not  expressly  so  provide,  this  conclusion  is  inherent 
in  the  statutory  provision  because  the  acquisition  of  a failing 
corporation  that  is  on  the  brink  of  going  out  of  business  cannot 
result  in  lessening  competition  or  in  creating  a monopoly. 

"...  the  Supreme  Court  so  held  in  International  Shoe  Company 
versus  Federal  Trade  Commission,  280  U.S.  23U,  298, 

"The  Court  concludes,  therefore,  that  the  acquisition  of  the  capital 
stock  of  the  Richfield  Dairy  Company  and  Simpson  Brothers,  Incorporated, 
was  not  violative  of  Section  7 of  the  Clayfon  Act.ti 

Decision  as  to  whether  the  so-called  "second  count"  should  be 
tried  was  deferred  until  the  Government  could  have  an  opportunity 
to  consider  its  position  in  the  matter.  Counsel  were  directed 
to  submit  a proposed  judgment  under  which  the  Association  would 
be  required  to  divest  itself  of  the  assets  acquired  from  Embassy 
Dairy,  Incorporated. 
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ANTITURST  LAW  - CAPFER-VOLSTEAD  ACT  DOES  NOT  GIVE  AGRICULTURAL 
COOPERATIVE  MUNITY  FROM  TREBLE -DMAGE  SUIT  FOR  VIOLATION  OF 
MONOPOLIZATION  BAN  IN  SECTION  2 oi  SBERl-IAN  ACT. 

(Aj)r^I  V.  National  Cranberry  Association,  Civil  No.56-567-A, 

u.s.D.c.  iiTsT.  iT/cbTrsl 


This  is  a treble-damage  action  under  section  1|  of  the  Clayton 
Act  (l5  U.S.C.  1$) , against  National  Cranberry  Association 
(hereafter  called  "the  Association"),  two  of  its  corporate  mem- 
bers, and  a number  of  their  officers.  The  action  is  based  on 
alleged  violations  of  sections  1 and  2 of  the  Sherman  Act 
(l5  U.S.C.  1,  2).  The  defendants  moved  for  summary  judgment  on 
the  ground  that  they  were  "wholly  irnmime  from  suit"  under  the 
Capper -Volstead  Act,  since  no  conspiracy  with  outsiders  was  al- 
leged. 

Although  the  opinion  of  Judge  Holtzoff,  reported  immediately 
above,  was  urged  on  the  court.  Judge  Aldrich  did  not  accept  it 
entirely.  Instead,  he  held  "that  when  Capper-Volstead  provided 
that  a cooperative  and  its  members  were  not  to  be  prohibited 
from  'lawfully  carrying  out  the  legitimate  objects  thereof  . , . ’ 
(to  use  the  language  of  section  6 of  the  Clayton  Act),  at  least 
it  did  not  make  lawful  purely  predatory  practices  seeking  to 
monopolize,  forbidden  to  an  individual  corporation,  nor  did  it 
deprive  the  victims  of  such  practices  effected  with  monopoliz- 
ing intent  of  their  private  right  of  action  under  section  I4.  of 
the  Clayton  Act." 

Accordingly,  he  denied  the  summary  motion  although  reserving  th3 
question  as  to  whether  "the  action  should  go  to  trial  on  the 
present  complaint  ..." 

He  noted  that  Judge  Holtzoff 's  conclusion  followed,  apparently, 
from  his  statement,  in  response  to  argument  made  to  him  by  the 
Government  that  Capper-Volstead  permitted  only  reasonable  re- 
straints, that  "no  legislation  was  necessary  to  permit  reasonable 
restraints  of  trade."  He  then  said:  "That  statement,  or  the 
implications  attached  to  it,  overlooks  something  of  importance. 

"The  Sherman  Act  has  two  aspects.  As  summarized  in  the  Report 
of  the  Atorney  General's  National  Committee  to  Study  the  Anti- 
trust Laws  (1955),  at  p.  30, 
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'Section  1 of  the  Sherman  Act,  unlike  Section  2, 
requires  a plurality  of  actors  for  its  violation. 

It  does  not  proscribe  restraints  of  trade,  as 
such,  but  only  'every  contract,  combination  in 
the  form  of  trust  or  otherwise,  and  conspiracy 
in  restraint  of  trade.*  In  marked  contrast 
Section  2 may  be  violated  by  a single' person  ' 
who  •monopolizes’  trade.  In  addition,  however. 

Section  2 makes  it  a separate  violation  to 
•combine  or  conspire  with  any  other  person  or 
persons,  to  monopolize'  trade,  « 

"Thus,  a single  business  enterprise  may  set  for  itself  wholly 
unreasonable  prices  without  violating  section  1,  However, 
any  fixing  of  prices  by  the  agreement  of  two  or  more  persons 
violates  this  section  even  though  the  prices  fixed  are  entirely 
reasonable,  Umted  States  v,  Trenton  Potterj.es  Go.,  273  U.S, 
392,  It  is  clear*  that  if  individual  agriculturalists,  through 
the  medium  of  a cooperative,  jointly  fixed  prices,  reasonably 
or  otherwise,  without  statutory  authorization,  they  would  be 
subject  to  prosecution.  The  Capper-Volstead  Act  was  passed 
to  permit  such  joint  action  in  order  to  remedy  the  economic 
weaknesses  of  i independent i farmers  as  compared  with  business 
and  industry.  In  the  House  report  on  the  bill,  it  was  said,  in 
part. 


•‘iWhile  this  bill  confers  on  farmers  certain 
privileges,  it  cannot  properly  be  said  to  be 
class  legislation.  Business  corporations  have 
under  existing  law  all  the  powers  and  privileges 
sought  to  be  conferred  on  farm  organizations  by 
this  bill.  Instead  of  granting  a class  privilege, 
it  aijis  to  equalize  existing  privileges  by  chang- 
ing the  law  applicable  to  the  ordinary  business 
corporations  so  the  farmers  can  take  advantage  of 
it,*  H,  Rep,  No,  2U,  6?  Cong.,  1st  Sess,  2 (l92l), 

"Consequently,  I think  it  insufficient  to  say  that  no  legislation 
was  needed  to  permit  reasonable  restraint  of  trade  by  a co- 
operative, and  to  draw  unlimited  conclusions  therefrom.  The 
inquiry  must  go  deeper.  On  the  other  hand,  it  is  hardly  adequate 
simply  to  say,  as  plaintiffs  do  here,  that  Judge  Holtzoff ’s 
decision  was  wrong. 
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"The  mini TniiTn  effect  of  ihe  act-  was  t-o  equate  an  agricult-ural 
cooperat-ive  and  its  members  with  an  individual  business  entit-y, 
as  a lawful  unit.  The  members  could  not  he  held  for  unlawful 
icombinationi  or » conspiracy, * any  more  than  could  the  officers 
of  a single  corporation,  at  least  where  the  combination  is  an 
element  of  the  substantive  offense.  Nelson  Radio  & Supply  Co, 

V,  Motorola,  Inc,,  ^ Cir,,  200' F,  2d  911,'  91^,  ' cert,  denV, 

U.S,  925;-  Marion  County  Co-op,  Assjn,  v.  Carnation  Co,,  D,  C, 

W. D,  Ark,,  llh  F,  Bupp,  5^,  61-62,  aff>d,,  « Cir , ,“''2'lLrF',  2d  ^97. 
This  conclusion  in  substance  disposes  of  section  1 of  the  Sherman 
Act, 

"Did  Capper -Volstead  go  further,  and  provide  that  cooperatives 
and  their  members  would  not  be  liable  for  conduct  forbidden  to 
even  an  ordinary  business  entity?  There  is  nothing  in  section  1 
of  Capper-Volstead  referring  to  monopolization,  or  attempts 
thereat.  The  subject  was  frequently  discussed,  however,  par- 
ticularly during  the  debate  in  the  Senate,  where  an  amendment 
dealing  with  this  question  was 'reported  out  by  the  Committee  on 
the  Judiciary,  S,  Rep,  No,  236,  6?  Cong,,  1st  Sess,  (1921)  (set 
out  at  62  Cong,  Rec,  2120-21  (1922)),'  This  amendment  would  have 
substituted  for  the  present  section  2,  7 U.S.C.A.  §292,  a pro- 
vision explicitly  making  applicable  to  the  cooperatives  all  laws 
prohibiting  monopolization.  It  was  rejected  by  the  Senate,  62 
Cong,  Rec,  2281  (1922),  but  I do  not  draw  from  this  the  con- 
clusions that  all  acts  of  monopoly  were  automatically  approved. 
Some  light  is  cast  by  the  debate  subsequent  to  the  filing  of 
this  amendment,  in  which  a number  of  points  were  made:  1,  That 
farmers  would  usually  be  prevented  by  the  workings  of  economic 
laws  from  achieving  a monopoly,  2.  That  the  possibility  of  a 
monopoly  in  a few  specialized  instances  should  not  be  permitted 
to  outweigh  the  general  benefits  of  the  act,  3.  That  if  agri- 
culturalists could  be  prosecuted  for  monopolization,  every  local 
United  States  Attorney  would  be  on  their  trail,  U,  That  the 
harm  resulting  from  a monopoly  would  be  to  the  public,  through 
enhancement  of  prices.  No  mention  is  to  be  found  of  injury  which 
would  result  to  competitors  of  a cooperative  if  it  engaged  in 
predatory  practices  against  them  for  the  purpose  of  achieving 
a monopoly.  With  these  announced  considerations  in  mind.  Congress 
passed  section  2 of  the  act,  7 U.S.C.A,  §292,  which  commences: 

•If  the  Secretary  of  Agriculture  shall  have  reason 
to  believe  that  any  such  association  monopolizes  or 
restrains  trade  in  interstate  or  foreign  commerce  to 
such  an  extent  that  the  price  of  any  agricultural 
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product  is  unduly  enhanced  by  reason  thereof, 
he  shall  serve  upon  such  association  a complaint,  . .* 

"This  section  goes  on  to  provide  that  the  Secretary,  after  hearing, 
may  issue  a cease  and  desist  order,  and  that  if  that  is  disregarded 
proceedings  shall  be  had  in  the  district  court,  which  may  issue  an 
injunction,  and  enter  such  decree  as  it  deems  ’equitable,* 

"It  is  thus  clear  that  the  statement  in  the  Maryland  and  Virgirda 
Milk  case  that  'an  agricultural  cooperative  is  entirely  exempt 
from  the  provisions  of  the  antitrust  laws  , , , as  to  all  of  its 
activities,  • • ' must  mean  less  than  it  says,  I believe  con- 
siderably less," 

The  Judge  pointed  to  a portion  of  the  House  report  which  states 
that  if  the  associations  "do  anything  forbidden  by  the  Sherman 
Act,  they  will  be  subject  to  the  penalties  imposed  by  that  law," 
and  cited  passages  from  the  debate  which  also  emphasized  this 
concept,,  He  continued;  "There  was,  of  course,  the  difference 
that  the  government  proceedings  could  be  initiated  by  the  Secretary 
of  Agriculture  pursuant  to  Section  2,  It  is  also  possible  to  in- 
fer that  such  proceedings  were  intended  to  be  the  exclusive 
governmental  remedy,  within  limits  which  need  not  be  here  determined. 
See  United  States  v,  Borden  Co,,  supra,  at  205-06,  But  even  if 
the  government  were  so  limited  it  would  be  another  thing  to  infer 
that  private  suits  could  not  be  brought  at  all.  Particularly  I 
can  think  of  no  purpose  to  be  served  by  permitting  cooperatives 
to  use unfair  methods  to  put  competitors  out  of  business.  To  per- 
mit this  would  award  agricultural  cooperatives  a very  substantial 
'privilege  or  special  favor,'  contrary  to  the  bill's  announced 
purpose  and  the  disclaimers  of  its  sponsors," 
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PRODUCTION  CREDIT  ASSOCIATION  RESERVE  FOR  BAD  DEBTS 
HELD  REASONABLE*.  COMMISSIONER’S  DISALLOWANCE  VOIDED. 

(Mitch^II-Huron  Production  Credit  Association  (and  others) 
vV  Welsh/'  if.S .D. C . /s'.D.', "19587  163  fV  SuppV  T83T.'  ' 


In  this  case,  actions  by  a mjmber  of  production  credit  associa- 
tions against  the  Internal  Revenue  Service  to  recover  taxes 
paid  on  the  difference  between  the  reserves  set  up  for  bad  debts, 
and  the  amounts  allowed  by  the  Commissioner  were  consolidated 
for  trial  purposes.  The  court  held  that  where  each  association, 
in  the  business  of  making  loans  to  farmers  for  agricultural  pur- 
poses, set  up  a five  percent  reserve  for  bad  debts  upon  recom- 
mendations from  the  Production  Credit  Corporation,  which,  under 
the  statute  carried  the  force  of  a statutory  mandate,  and  such 
reserve  was  also  supported  by  evidence  of  sound  business  practice, 
the  association  acted  within  the  prescribed  statutory  limitation 
of  "reasonable"  and  was  entitled  to  take  such  amount  as  a de- 
duction in  computing  income  taxes. 

The  eight  associations  consolidated  in  the  suit  were  organized 
under  the  Farm  Credit  Act  of  1933 j their  function  being  to 
make  loans  to  farmers  for  agricultural  purposes.  These  suits 
arose  out  of  differences  between  the  total  amounts  claimed  by 
plaintiffs  as  reserve  for  bad  debts  for  the  years  1951,  1952, 

1953,  and  195U,  and  the  amounts  allowed  by  the  Commissioner  of 
Internal  Revenue.  The  plaintiffs  paid  the  tax  on  those  dif- 
ferences after  tax  deficiency  assessments  had  been  made  and 
then  sought  refunds  amounting  to  $108,Ii.28.00,  plus  interest. 

The  statutes  and  Treasury  regulations  involved,  insofar  as  they 
are  material  in  connection  with  this  case,  were  as  follows: 

Internal  Revenue  Code  of  1939,Sec.  23  (as  amended 
by  Sec.  113(a)  Rev.  Act  of  1943,  c.  63,  58,  Stat.  21) j 

Farm  Credit  Act  of  1933,  c.  98,  I1.8  Stat.  257 1 and 

Treasury  Regulations  II8,  promulgated  under  the  Internal 
Revenue  Code  of  1939. 

These  statutes  and  regulations  gave  the  associations  the  right 
to  "deduct  from  gross  income  a reasonable  addition  to  reserve 
for  bad  debts."  The  court  emphasized  that  the  associations  were 
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required  to  add  the  amounts  they  did,  and  more,  under  directions 
from  the  Production  Credit  Corporation  of  Omaha,  then  a statu- 
tory supervisor  of  the  associations*  affairs.  He  held,  however, 
that  aside  from  this,  there  was  evidence  warranting  the  action 
of  the  plaintiffs  in  policies  of  a 5^  reserve  for  bad  debts  ad- 
hered to  by  other  lending  agencies,  experience  of  others  suf- 
fering losses  in  depression  periods  following  periods  of  higher 
prosperity  levels,  and  other  evidence  giving  rise  to  an  inference 
that,  as  they  acted,  they  gave  consideration  to  all  relevant 
facts  bearing  on  the  problems  they  were  required  to  solve. 

The  court  said;  "The  evidentiary  phase,  underlying  the  action 
of  the  plaintiffs  as  they  made  additions  to  reserve  for  bad 
debts,  based,  as  the  court  finds,  on  delegated  statutory  authority, 
on  weight  of  acts  performed  in  obedience  to  recommendations  or 
orders  or  mandates  from  a federal  supervising  agency  and  on  evi- 
dence as  to  conditions  and  circumstances  which  necessarily  enter 
into  such  a security  against  losses  problem,  impresses  this  court 
as  honest,  prudent,  wise  and  determined  efforts  by  their  managers 
to  provide  against  uncertainties  which,  because  of  violent  ups 
and  downs  in  the  price  structure,  insects,  and  elements  obtain 
in  the  agricultural  financing  field."  He  cited  with  approval 
the  case  of  Rhode  Island  Hospital  Trust  Company  v.  Commissioner 
of  Internal  Revenue , 1 Cir . , 1.92^  , 29  F.'  2~d"  339,  3E27"  in  which 
the  court  found  that  the  Commissioner,  having  made  deductions 
from  gross  income  substantially  lower  than  those  of  the  plain- 
tiffs, had  abused  his  discretion.  He  also  quoted  from  the  case 
of  Winter  Garden  Production  Cred.rt ._  Apq_*n.  v.  Phinney,  D.C., 

139  F.  Supp,  213^  2l67~as~being*^* "''virtually  identical"  case 
"in  complete  harmony"  with  the  views  expressed  in  this  case. 

Other  cases  cited  were  United  States  v.  Beckman,  3 Cir.,  lOU  F. 

2d  260,  262,  and  T_he_  First  NationalT jBank  of  pmaha  v.  Commi s s ioner , 

8 Cir.,  h9  F.2d  70,  72. 

The  court  held  that  each  of  the  plaintiffs  was  entitled  to  re- 
cover the  amount  which  heretofore  had  been  paid,  with  interest 
as  claimed,  in  these  cases.  It  is  understood  that  the  Government 
will  not  appeal  the  decision. 


MISSOURI  TRUCKER  HELD  EXEMPT  FROM  STATE  REGULATION  WHEN 
HAULING  MILK  FOR  AN  AGRICULTURAL  COOPERATIVE. 


(State  of  Missouri,  ex  rel.  Smithco  Transport  Co.  v. 
FWiic~Service~  Comni^i^  o'f 'the~~State  of  Mssonri, 


r,"¥^T9wr 


et  al. 


The  essential  point  considered  by  the  court  in  this  case  was 
whether  the  transportation  of  milk  and  dairy  products  for  a 
cooperative  from  its  Lebanon  plant  to  the  St.  Louis  market  was 
within  the  exemptions  from  a certificate  of  convenience  and 
necessity  contained  in  the  State  statutes  regulating  public 
carriers.  A general  provision' in  the  Staten's  cooperative 
marketing  act  (section  27U»300,  RS  Mo.  19U9j  V.A.M.S.)  extends 
"any  exemption  whatever  under  any  and  all  existing  laws  apply- 
ing to  agricultural  products  in  the  possession  or  under  the 
control  of  the  individual  producer  . . . similarly  and  completely" 
to  such  products  delivered  by  farmers  to  a cooperative  and 
under  its  possession  and  control.  The  court  held  that  this  pro- 
vision had  the  effect  of  exempting  trucks  used  in  transporting 
milk  for  a farmers • cooperative  from  regulation  by  the  Public 
Services  Commission  in  view  of  the ' exemption  accorded  "farm  or 
dairy  products"  in  section  390.030,  RS  Mo.  Iii9,  V.A.M.S,  (num- 
bered 390,031  in  V.A.M.S,), 

Sanitary  Milk  Producers  is  a farmers • cooperative  having  a member- 
ship of  more  than  5^000  in  the  States  of  Illinois  and  Missouri, 

It  has  a plant  at  Lebanon  where  it  received  milk  in  large  quan- 
tities, Smithco  Transportation  Company,  by  contract  with  Sanitary 
Milk  Producers,  transported  the  milk  in  large  tanks  to  St,  Louis 
markets.  The  records  showed  that  Smithco  hauled  exclusively  for 
Sanitaryj  all  tanks  and  equipment  being  kept  at  Sanitary’s  plant 
and  ever  ready  for  use  at  a moment’s  notice, 

Smithco  began  hauling  for  Sanitary  in  1955  and  thereafter 
Smithco ’s  trucks  were  frequently  stopped  on  their  way  to  market 
because  they  did  not  have  a State  certificate  of  convenience  and 
necessity,  Smithco  was  threatened  with  prosecution.  Finally, 
Smithco  applied  to  the  court  for  a writ  of  prohibition  to  enjoin 
the  prosecution.  This  request  was  denied,  Smithco  then  filed 
an  application  with  the  Public  Service  Commission  for  a permit 
to  haul  milk  and  other  dairy  products.  The  Commission  denied 
this  request,  and  the  denial  was  sustained  by  the  Circuit  Court 
of  Cole  County,  Smithco  then  appealed,  contending  that  the 
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Commission  had  no  jurisdiction  for  the  reason  that  its  hauling 
of  milk  and  dairy  products  was  exempt  by  virtue  of  the  statutes. 

One  of  the  protestants  argued  that  Smithco  was  estopped  from 
questioning  the  Commission’s  jurisdiction  because  of  the  fact 
that  it  had  filed  an  application  with  the  Commission.  The  Court 
of  Appeals  ruled,  however,  that  the  question  of  jurisdiction  was 
a live  issue  in  the  case  on  appeal.  It  then  proceeded  to  rule 
as  is  indicated  above, 

A motion  for  rehearing  was  also  denied.  In  discussing  this 
motion,  the  court  rejected  a contention  that  the  association  was 
not  entitled  to  the  exemption  because  it  did  not  obtain  all  its 
milk  from  farmer  members.  The  court  pointed  out  that  the  Public 
Service  Commission’s  ruling  would  have'  denied  exemption  even  when 
all  milk  was  so  obtained.  Furthermore,  it  said  the  record  showed 
that  the  association  did  obtain  all  its  milk  from  farmer  members. 


Finally  the  court  pointed  out  that  Smithco  was  not  a common  car- 
rier j that  if  a cooperative  contracts  with  a common  carrier  that 
would  not  relieve  the  common  carrier  from  regulation,  including 
rate  fixing j but  that  if  Smithco  is  considered  a contract  carrier. 
Section  390, 06l  Cum,  Supp,  RS  Mo,  1957  is  not  deemed  applicable 
because  of  the  agricultural  exemption  previously  noted. 


INTEGRATED  FEED  DEALERS  HELD  QUALIFIED  AS 
PRODUCER  PATRONS  OF  COOPERATIVE 

(Rev.  Rul.  58-U83J  I.R.B.  1958-UO,  p.  Uo) 


"Where  a feed  dealer  furnished  poultry  to  a grower 
and  the  grower  agrees  to  properly  feed  and  care  for 
the  poultry  and  to  turn  it  over  to  the  dealer  for 
marketing  through  a farmers’  cooperative  association, 
both  the  feed  dealer  and  the  grower  are  patrons  of 
the  cooperative  association  and  they  qualify  as  pro- 
ducers for  purposes  of  section  521  of  the  Internal 
Revenue  Code  of  195U  to  the  extent  of  their  respective 
interests  in  the  poultry  marketed.  Such  course  of 
dealing  will  not  of  itself  affect  the  cooperative 
association’s  status  as  an  organization  exempt  from 
Federal  income  taxation  under  section  521  of  the  Code 
provided  that  its  activities  otherwise  conform  to  the 
requirements  for  exemption  specified  in  that  section," 
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"Advice  has  been  requested  whether  a farmers*  cooperative  associa- 
tion, by  marketing  poultry  supplied  by  feed  dealers  in  the  cir- 
cumstances described  below,  will  thereby  affect  its  status  as  an 
organization  exempt  fron  Federal  income  taxation  under  section 
521  of  the  Internal  Revenue  Code  of  195U. 

"The  cooperative  association  was  incorporated  for  the  purpose  of 
processing  and  marketing  poultry  for  members  and  other  producers 
on  a cooperative  basis.  It  deals  with  all  patrons  on  the  same 
basis  with  respect  to  charges  for  services  and  payment  of  patron- 
age dividends.  It  markets  a considerable  amount  of  poultry  for 
feed  dealers  which  is  raised  by  poultry  growers  (farmers)  in  the 
area, 

"Pursuant  to  written  or  oral  contract,  the  feed  dealers  furnish 
poultry  to  growers.  The  growers  agree  to  properly  feed  and  care 
for  the  poultry  so  supplied.  The  feed  dealers  also  supply  the 
growers  with  all  fuel,  feeds,  medicines,  and  other  necessary  sup- 
plies, the  cost  of  which  is  deducted  from  the  price  received  from 
the  sale  of  the  poultry.  After  deduction  of  the  cost  of  the  sup- 
plies, the  net  profit  from  the  poultry  sales  is  divided  between 
the  feed  dealers  and  the  growers, 

"Although  the  feed  dealers,  rather  than  the  growers,  normally 
enter  into  the  marketing  agreements  with  the  cooperative  associa- 
tion concerning  poultry  grown  in  the  instant  circumstances,  all 
patronage  dividends  with  respect  thereto,  with  the  dealers*  con- 
sents, are  credited  to  the  account  of  the  growers  involved.  Since 
the  dealers  generally  give  such  consent  and  since  the  cooperative 
association’s  bylaws  provide  that  any  patron  who  has  accumulated 
sufficient  credits  of  patronage  dividends  to  pay  for  a share  of 
common  stock  may  become  a member,  most  of  the 'growers  are  members 
of  such  cooperative  association.  Furthermore,  most  of  the  feed 
dealers  are  also  members  thereof, 

"Section  ^21  of  the  Code  provides,  in  part,  for  the  exemption 
from  Federal  income  taxation  of  farmers *, fruit  growers*  or  like 
associations  organized  and  operated  on  a cooperative  basis  for 
the  purpose  of  marketing  the  products  of  members  or  other  pro- 
ducers and  turning  back  to  them  the  proceeds  of  sales,  less  the 
necessary  selling  expenses,  on  the  basis  of  either  the  quantity 
or  the  value  of  the  products  f Tarnished  by  them, 

"In  determining  whether  the  cooperative  association  is  fulfilling 
the  requirements  specified  in  section  521  of  the  Code  so  that  it 
may  maintain  its  exemption,  it  is  necessary  to  ascertain 
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whether  the  feed  dealers  qualify  as  producers  and  patrons  to  the 
extent  of  their  interest  in  the  poultry  marketed  in  the  situation 
referred  to  and  whether  the  growers  so  qualify, 

"Under  the  terms  of  the  contracts  between  the  feed  dealers  and 
the  growers,  it  appears  that  the  parties  are  tenants  in  common 
with  respect  to  the  poultry  involved,  so  that  each  has  an  undivided 
interest  in  such  poultry  subject  to  his  control.  Compare  Underhill 
V,  Allis-Chalmers  Mfg,  Co,  15  Fed,  (2d)  l8lj  Minneapolis  Iron  Store 
Company  v,  William  Branum,  162  N,¥.  9^3 1 Dickey  v,  Waldo,  ,^6~  N,W.~' 
60B,  Since'  each  grower  has  a property  right  in  such  poultry,  each 
feed  dealer,  in  marketing  it,  acts  as  agent  for  the  grower  to  the 
extent  of  the  grower's  interest  therein.  Accordingly,  it  is  clear 
that  to  the  extent  of  the  gr ewer's  interest  in  the  poultry  marketed, 
he  is  a producer  for  purposes  of  section  521  of  the  Code  and  a 
patron  of  the  cooperative  association.  It  is  equally  clear  that 
each  feed  dealer  is  a patron  in  his  own  right  as  to  his  interest 
in  the  poultry  which  he  markets  and  that  the  feed  dealer  is  a pro- 
ducer for  purposes  of  the  cited  Code  section.  Compare  Farmers  Co- 
operative Creamery  v.  Commissioner,  21  B.T.A,  265,  nonacquiscence 
published  in  C,B,X-2,  86' '("1931  "‘wB-thdrawn  for  the  year  1925  and' 
acquiescence  substituted  therefor  for  that  year  only,  C, B,  1914.7-2, U, 

"Accordingly,  it  is  concluded  that  the  feed  dealers  in  question 
qualify  as  producers  and  patrons  of  the  instant  cooperative  to 
the  extent  of  their  interest  in  the  poultry  marketed  through  the 
cooperative.  Therefore,  it  is  held  that  the  marketing  of  poultry 
for  the  feed  dealers  will  not  effect  the  cooperative's  exempt 
status,  provided  it  continues  to  meet  the  requirements  for  exemp- 
tion prescribed  by  section  521  of  the  Internal  Revenue  Code  of  19514." 


FINAL  REGULATIONS  ISSUED  ON  AMORTIZATION  OF  GRAIN 
STORAGE  FACILITIES, 

On  August  27,  1958^  the  Internal  Revenue  Service  published 
(23  F,R,  6622)  in  final  form  the  regulations  on  amortization 
of  grain  storage  facilities  under  section  169  of  the  Internal 
Revenue  Code  of  19514.  These  regulations  are  set  forth  in 
T,D,  6305  and  were  also  published  in  Internal  Revenue  Bulletin 
1958-37,  at  page  I6  et  seq. 


a* 


^ 'i  tA(»lV>iM<dt.« 

V jtt  •»»t>'tt:!Jttt:  *ttt:aici|"  ’to'  St&^e- 


■MgTf.  ^ -,,  ’ .'  «r:r 

* ‘ ■ ■ '■  •'  • ■ ■ ■ .in 

" ',■■■■,  i < , , " I •'*,  .f  ‘-  /'f  ' ‘.TJJ.  r-ii, ,;  (7r^  " ‘‘.  .. 

‘ WiSi  ..ficr^iir,vK!  nctpjpeviil^f. 

59««  iv’ ^ .‘  ,1-.  . . ■ v"i^^ 

:i^c  ■ 6t»--»^’  -pU  'Ortt  tstaiO'! 

0/JfeW>>  »■*'#'  a*H'  -O'arf:/  -2  Aibi 

■ V. ' r — 


i^lp.  '^  C ^ •T'nrfD'Ma  lo  ’ 

t>’.-!;fiiJ4k'  r2rr;.i3^ gprfc^ 

* ‘ «•  CSf  . 

Miji  lent^Xtl '''7»  .To'tJPaq',' 

3i,i  (fS^yiu  ':h\3rV>  %f 

a f ''^»x*.?>h  Sr  '>»tk7  rtir  imrW  HI  * 


Sr  •<•  1.1  t Vi  :z9rr  i*tT  '^^^^vtjTi-JSTvU' 't>w  HX 


*iol  tolsuafli"  t;di07it^.dfci^ 
••■-f  *JS2L*i  tJu.  r..l» 


lA'iiia  *w^  i5vtv^^*iwTl 

^ .,#3^ 

- "**^’»  'J  * • '’'•’  ‘ f'  - ' ‘ ^ ' 1 

tfciT  wTif  i'  *>  5 ■♦•  * ff 

»r^  ’'■':*^-  <53  ■ ' ‘ r:r'  %«•?>  «t«  • ‘’nt> 

•i*‘>  ' tror . :.-: ' 1 <; ; t>  !f5  n-isaea^^^iT.irjoiw  dAP'5 
■j'  , •?”»  TliTr^^A'^'  SiSAJ^l'T^  ' HiEH^'^ 


»“  .■■''»  . -C-*.  ri:-  rii^t'V' *pt*' 


19^8  i. 

CUMUMTIVE  INDEX 

lEGAL  SERIES  Nos,  U - 7-.  Inclusive 

Page 

Accounts  s 

Undistributable  - disposition  of  33 

Antitrust  Law: 

Consent  judgment  - 

National  Cranberry  Association  •••••.,  11 

Immunities  of  cooperatives  under  - 

Cooperative  Mergers  and  Acquisitions  • . • • U6 
Monopolization  under  Sec,  2 of  Sherman  Act  . I4.6 

Treble  damage  suits  by  injured  party  60 

Joint  sales  agencies  - 

Legality  under  ,,,,,  2$ 

Carrying  on  Trade  or  Business  for  profit; 

What  constitutes I6 

Contracts : 

Supply- 

Enforceability  2 

Marketing  - 

Interference  with  - injunction  - rights 

of  handlers  26 

Eminent  domains 

Right  of  REA  Cooperative  to  exercise  ,,,,,,  39 

Federal  taxations 

Information  returns  - 

Requirements  on  patronage  refunds  36 

Integrated  feed  dealers  held  producers  , , , , 6? 
Grain  Storage  Facilities  - Amortization  of.  . . 69 
Gross  income  - 

Rebates  to  milk  purchasers 38 

Patronage  refunds  - 

Treatment  of  when  in  non-cash  form 1 

Reserve  for  bad  debts  - 

Production  Credit  Associations 6I1. 


19^8  emulative  Index,  Cont’d  ii. 

Page 

Transportation  tax  - 

Drayage  by  Cotton  Warehouses 32 

"Engaging  in  the  business  of" 31 

Milk  hauled  by  processor  from 

producers ' farms  29 

FTC  Rulings; 

Complaint  against  vegetable  processors  20 

Master  and  Servant; 

Status  of  trucker  as  employee  or  independent 

contractor U2 

Sales ; 

Breach  of  warranty  28 

Set-off ; 

Debt  owed  Cooperative  against  patronage  credits  , . 6 

Stockyards ; 

Regulation  under  Packers  and  Stockyards  Act 

Validity  as  applied  to  cooperative 18 

Transportation; 

Intrastate  - 

State  regulation  of  milk  trucker 66 

Unfair  competition; 

Trade  names [i^ 


1958  iii. 

TABLE  OF  CASES  REPORTED 

Page 

Akron  Milk  Producers,  Inc.  v,  Lawson  Milk  Company  . . 26 

Alvin  Helrigel,  et  al.  In  the  matter  of 8 

April  V.  National  Cranberry  Association  60 

Cooperative  Supply, Inc.  v.  Pacific  Supply 

Cooperative  2 

Denver  Union  Stock  Yard  Co.  v.  Producers  Livestock 
Marketing  Association,  and  Benson  v.  Producers 
Livestock  Marketing  Association  18 

Farmers  Grain  Cooperative  v.  Frederickson  28 

Hospital  Bureau  of  Standards  and  Supplies  v. 

United  States  16 

McCrady  v.  Western  Farmers  Electric  Cooperative  . . 39 

Mitchell-Huron  Production  Credit  Ass’n  (and 

others)  v.  Welsh 6k 

Phillips  Coop  Gin  Co.  v.  Toll  i;2 

Rosedale  Dairy  Co.  Inc 38 

S.  C.  Johnson  & Son,  Inc.  v.  Consumers  Co- 
operative Association kk 

State  of  Missouri,  ex  rel.  Smithco  Transportation 
Company  V,  Public .Service  Commission  of  the 
State  of  Missouri  66 

Stokely  - Van  Camp,  Inc.  v.  Federal  Trade  Commission  . 20 

United  States  v.  Maryland  & Virginia  Milk 

Producers  Association ' I|.6 

United  States  v.  National  Cranberry  Association  ...  11 

Virginia  Excelsior  Mills,  Inc.,  In  the  matter  of  . . 25,  37 


1958 


IV. 


TABIE  OF  CASES  REPORTED 
(co^’ d) 

INTERNAL  REVENUE  SERVICE  RULINGS 

Page 

Rev.  Rul.  58-150 29 

Rev.  Rul.  58-157  31 

Rev.  Rul.  58-205  32 

Rev.  Rul.  58-335  35 

Rev.  Rul.  58-I1.83 67 

Technical  Information  Release 

No.  69,  2/1U/58  1 


